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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT
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THE PEOPLE,

Plaintiff and R dent

aintiff and Respondent, A099569
V.
TRAVIS WELLS, (San Mateo County
S . Ct. No. SC050408A
Defendant and Appellant. uper © )

A jury found Travis Wells guilty of several sex offenses against two minors, and,
as a “Three Strikes” defendant, he was sentenced to a total of 280 years to life
imprisonment. Among other arguments in this appeal, appellant claims the trial court
erred in excluding testimony by a defense expert witness regarding the “usual” reactions
of trauma victims, which was offered to show the demeanor of one of the minors was
inconsistent with having been molested. We reject this argument and conclude
appellant’s other claims do not establish reversible error. Accordingly, we affirm the
judgment.

BACKGROUND
I. Prosecution Case

A. Background

Nanette Francois and Jerry Wells began living together in 1988 and had a
daughter, J., in October of that year. The couple stopped living together in 1992. In
April 1995, Francois had a second daughter, M., with a different man. That same year,
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Francois began serving a federal prison sentence for drug trafficking. She left J. to live
with a family friend, while M. stayed with her grandmother. In 1996, while Francois was
still in prison, Jerry Wells successfully obtained a court order granting him custody of J.
He immediately brought J. to live in the Redwood City home of his mother, Eva Batrr.
When she was released from prison in 1999, Francois took custody of M. and
moved into an apartment. In August 2000, Francois agreed to let M. live at Barr’s home
for the upcoming school year. J. and M. shared one bedroom, and a second bedroom was
used by Barr and her husband. M. spent weekends with Francois, while J. alternated
weekends with Francois and her father. Shortly after M. moved in, appellant, who 1s
Barr’s son and J.’s paternal uncle, came to live in the home. He slept downstairs on a
rollaway bed. During the 2000-2001 school year, when events relevant to the charges

took place, J. was in seventh grade and M. was in kindergarten.

B. Charged Incidents Involving J.

J. sometimes accompanied appellant when he visited his girlfriend, Yvette Kotay.
Once, in the fall of 2000, appellant and Kotay took J. to East Palo Alto, where J. watched
as appellant purchased rock cocaine from a person on the street. Appellant smoked the
cocaine, using a cigarette, and offered it to J. She declined. Appellant paid J. $10 to
keep quiet.

Sometime after this incident, while the Barrs were out of the house, J. and M.
came downstairs and saw appellant having sexual intercourse with Kotay. Appellant
bought the girls snacks and told them not to tell their grandparents. On another occasion,
appellant asked J. for the key to the apartment complex’s laundry room. After J. got the
key and followed appellant and Kotay into the laundry room, appellant and Kotay began
having sex in front of her. J. started to leave but stopped when appellant ordered her to
stay.

The first time appellant touched J. in a sexual manner he grabbed her as she was
coming downstairs, pulled her into his lap and touched her breast. Appellant laughed, but
J. pushed him away and got up.



One evening in the spring or early summer of 2001, appellant and J. went to the
laundry room to retrieve clothes from the dryer. Standing in the laundry room, appellant
unzipped his pants and removed his penis. He then pulled J. to him and told her to rub it.
J. tried to pull away, but appellant wrapped his arm around her stomach, grabbed her
hand and forced her to masturbate him. After two or three minutes, he released J. and
told her not to tell her grandmother what had happened. A similar incident occurred in
J.’s bedroom one afternoon. With his pants unzipped and penis exposed, appellant pulled
J. onto the bed. He held her down with his arm around her waist and forced her to
masturbate him. After about two minutes, M. came upstairs and saw them and asked
what they were doing. Appellant quickly pulled up his pants and said, “Nothing.” M.
threatened to tell the others what she saw, but appellant told her not to. After he left the
room, J. asked her sister to tell. She was too embarrassed about the incidents to tell
someone herself.

One Wednesday evening in early summer 2001, J. went to her room to change
clothes before going to Bible study. She found appellant asleep on her bed and told him
to leave, but instead he rose and, with an “evil” look, told J. to take off her clothes.
Although J.’s grandparents were downstairs, the television was on and turned up very
loud due to the grandfather’s hearing difficulties. J. removed her clothes because she
feared appellant would hurt her. Appellant then pushed J. onto the bed and held her arms
over her head. Although she tried to keep her legs closed, appellant forced them open
using his knee. He then proceeded to have sexual intercourse with her. J. had never had
sex before. When she started to yell, appellant covered her mouth with one hand. After
about five minutes, appellant ejaculated onto the bed’s comforter and the floor.

Appellant retrieved a towel from the nearby bathroom and wiped up the ejaculate, then
pulled up his pants. Before leaving the room, he told J. she had “better not tell” or else he
would say J. was having sex with her boyfriend. J. told no one about the incident because
she did not want her parents to know she had a boyfriend and she was afraid Barr would

not believe her. J. also feared what her mother might do if she found out, since she and



Francois had recently watched a movie about Ellie Nesler, and Francois told J. she would
kill anyone who touched J., just like Ellie Nesler had done.

About two weeks later, in July 2001, J. went upstairs and again found appellant
sleeping on her bed. He gave her the same look he had before and told her to take off her
clothes. J. complied and tried to cover her body, but appellant once again pushed her
onto the bed, held her hands above her head, and forced her legs open with his knee.
After about two or three minutes of intercourse, he stopped.

J. thought about a television show she had seen in which girls talked about being
raped for years, and she feared appellant would try to rape her again. One day, when
everyone else was away from the house, J. took a butcher knife from the kitchen and held
it over appellant’s head while he was sleeping. But appellant woke up, asked what she

was doing, and took the knife away from her.

C. Charged Incidents Involving M.

Appellant began touching M. before her sixth birthday (in April 2001). Once, in
the girls’ bedroom, he grabbed M.’s bottom. When M. told him to get off her, appellant
pinched her chest, laughing and saying “look at these little boobies.” He also kissed M.
on the lips and touched her vagina over her clothes. Another time, M. awoke from a nap

to find appellant lying on top of her.

D. Investigation

M. had moved back in with Francois in June 2001, at the end of the school year,
and the family originally intended for J. to live with her mother during the summer as
well. However, J. ended up spending the summer at Barr’s apartment because she did
poorly in school and had to attend summer school. J. was upset because she wanted to
live with her mother. Francois also wanted J. to live with her, and on July 20, 2001 she
filed court papers seeking custody of J.

On August 1, 2001, J. ran away. J. went to her friend Rescha’s house, but
Francois found her there and scolded her for running away. When she returned J. to

Barr’s home, Francois and Jerry Wells got into a heated and physical argument over who



should have custody of J. Francois called the police. Sheriff’s deputies Hector Acosta
and Craig Denton arrived at the scene. After they separated the fighting couple and
began talking about what happened, Deputy Acosta noticed J. sitting away from the
others, crying heavily. He asked if she was okay, and J. told him her uncle “had put his
private parts in her private parts.” She briefly told the deputy details about the two rapes.
J. told Acosta she was afraid of her uncle but was also afraid her mother would kill him if
she found out what happened. Acosta notified other detectives and called Child
Protective Services (CPS).

Detective Denton interviewed appellant at the scene. Appellant denied molesting
J. and stated he never hugged or touched her in any way. He said Barr told him never to
touch the girls because M. had been acting out sexually, “humping the floor and stuff,”
and M’s school reported that she had kissed another little girl on the mouth. Appellant
also denied having sex with Kotay in the apartment or the laundry room.

On August 2, Detective Gary Ramos interviewed J. at a CPS center. In a
videotaped session, J. told Ramos about the two rapes and the time she was forced to
watch appellant and Kotay having sex in the laundry room. On August 9, a pediatrician
examined J. and determined she had “definite evidence of vaginal penetration.” J.’s
hymen had “notches” representing, the doctor believed, healed tears of the tissue. On
August 10, members of the county’s crime lab searched Barr’s house and found a semen
stain on the mattress pad of J.’s bed. DNA testing indicated this stain was made by
appellant. However, when appellant was interviewed later in the month, he said he had
recently had sex with Kotay in J.”s room—both on top of the bedspread and under the
sheets.

In the fall of 2001, M.’s teacher told Francois M. had been acting out in a sexual
manner at school and, most recently, had said something inappropriate to another child
on the playground. Francois also learned that, earlier in the year, Barr had arranged for
M. to see a therapist because of similar behavior.

On September 11, 2001, police officers interviewed M. for the first time. M.
reported that appellant had “touched her on the butt and kissed her on the lips.” When



she was interviewed that day, J. mentioned for the first time her trip with appellant to
East Palo Alto to buy drugs. Asked again about the laundry room incident with appellant
and Kotay, J. now thought it happened after the rapes, not before. In a separate interview
on November 7, M. added that, in addition to touching her bottom and kissing her,
appellant had touched her “private part” and one time she awoke from a nap to find her
uncle lying on top of her. In a final interview of both girls on December 26, 2001, J. told
police about the two times appellant forced her to masturbate him. Regarding the time
she awoke with appellant on top of her, M. added that he was rubbing his private part into
hers. She also said appellant made her touch his “private” but then stopped because her
grandmother came home.

Appellant was charged with committing: aggravated sexual assault on J. (Pen.
Code, § 269, subd. (a)(1));! four counts of forcible lewd acts on J. and three counts of
forcible lewd acts on M. (§ 288, subd. (b)); two counts of non-forcible lewd acts on M.
(§ 288, subd. (a)); annoying or molesting J. (§ 647.6, subd. (a)); endangering J. (§ 273a,
subd. (b)); and contributing to the delinquency of J. (§ 272, subd. (a)(1)). The
information further alleged appellant committed sexual offenses against more than one

victim (§ 667.61, subd. (e)(5)) and had suffered two prior serious felony convictions.

II.  Defense Case

At trial, Jerry Wells’ wife testified she found a torn-up note in J.’s notebook. The
note, which was taped together and admitted into evidence, appeared to be a handwritten
colloquy between two people. One reported she had sex with her first boyfriend, Deshon,
when she was 10 years old. The note also said, “I might do it again next week,” which
was followed by the remark, “Do it.” J. denied writing any part of the note, claiming it
had been written by her friend Paige. A document examiner testified for the defense that,

in his expert opinion, the note contained handwriting by two individuals but statements

1 All statutory references are to the Penal Code unless otherwise noted.



describing intercourse with the boyfriend were written by J. A second document
examiner testifying for the defense concluded the entire note was written by J.

The defense also presented expert testimony from an emergency room physician
who had reviewed photographs from J.’s internal examination and concluded J. had not
had intercourse. He suggested any abnormalities in the hymen were caused by a previous
vaginitis infection. In rebuttal, the prosecution called the chief of pediatrics at San Mateo
County General Hospital. He concluded the photographs demonstrated a residual trauma
to the hymen that could only have been caused by penetration, and could not have
resulted from a vaginal infection.

The jury found appellant not guilty of two counts alleging forcible lewd acts
committed against M. but guilty of the remaining eleven counts. The court found true the
allegations regarding appellant’s prior strike convictions, and on July 18, 2002, the court
sentenced appellant to a total of 280 years to life in prison. This sentence reflects six
consecutive terms of 45 years-to-life (based on 15-year terms that were tripled pursuant
to § 1170.2) plus two consecutive five-year terms pursuant to § 667, subd. (a), with all
remaining terms to be served concurrently.

DISCUSSION
L. Expert Testimony Regarding Sexually Abused Children

Appellant’s two main arguments on appeal concern expert testimony on the
traumatic effects of child sexual abuse. We review the trial court’s admission and
exclusion of expert testimony for abuse of discretion. (People v. Bui (2001) 86
Cal.App.4th 1187, 1196.)

A. Defense Testimony About Manifestations of Trauma

After J. testified at trial, Dr. Anthony Urquiza testified for the prosecution as an
expert in child sexual abuse and the child sexual abuse accommodation syndrome
(CSAAS). Without objection from the defense, Dr. Urquiza described the five elements
or stages exhibited in the syndrome: secrecy, helplessness, entrapment/accommodation,
delayed or unconvincing disclosure, and retraction. He explained that perpetrators often

manipulate or coerce the child into keeping quiet, and children generally do not disclose



the abuse immediately. When an abused child does disclose, it is typically an extended
process in which more and more disclosures come over time, as the child grows more
comfortable talking about the abuse, and the child’s story often varies with each retelling.
Dr. Urquiza did not tie his testimony about CSAAS with any behavior by J. or M. After
this expert testified, and again at the close of evidence, the jury was instructed pursuant to
CALIJIC No. 10.64 that it could not consider evidence regarding CSAAS as proof a
molestation had occurred.2

The defense later called its own rape trauma/CSAAS expert, Dr. Diane Sullivan
Eversteine. In an Evidence Code section 402 hearing, Dr. Eversteine announced she had
reviewed videotapes of J.’s interviews and she intended to testify that J. did not exhibit
the emotional reaction one would expect from a petite girl who had been raped by a large
man. Based on her experience working with trauma victims, Dr. Eversteine believed J.’s
demeanor was inconsistent with having suffered trauma.

The trial court concluded such testimony regarding whether either of the girls had
suffered trauma, based on their demeanor when interviewed, was inconsistent with
People v. Bledsoe (1984) 36 Cal.3d 236 (Bledsoe) and too speculative to be admissible.
Although the court initially ruled that Dr. Eversteine could testify in general about
manifestations of trauma, so long as the discussion was not tied to the alleged victims,
after further argument the court ultimately precluded testimony about the “usual”
emotional reactions of trauma victims. The court explained: “My problem with this is

what’s usual? I mean that’s the whole concept of child abuse accommodation syndrome.

2 As read in this case, CALJIC No. 10.64 states: “Evidence has been presented to you
concerning child sexual abuse accommodation syndrome. This evidence is not received and
must not be considered by you as proof that the alleged victim’s molestation claim is true.

[9] Child sexual abuse accommodation syndrome research is based upon an approach that is
completely different from that which you must take to this case. The syndrome research begins
with an assumption that a molestation has occurred, and seeks to describe and explain common
reactions of children to that experience. As distinguished from that research approach, you are to
presume the defendant innocent. The People have the burden of proving guilt beyond a
reasonable doubt. [Y] You should consider the evidence concerning this syndrome and its effect
only for the limited purpose of showing, if it does, that the alleged victim’s reactions, as
demonstrated by the evidence, are not inconsistent with her having been molested.”



What’s usual? There’s nothing usual. Everybody acts differently. That’s what strikes
me as remarkable here that we’re using child abuse accommodation syndrome in the
inverse[,] that we’re using it as a sword, not as a shield. [{] ... [{] I'm having [a]
problem with the concept of saying usual, I don’t think that’s appropriate. . .. And
Bledsoe basically talks about this, you know, that we’re trying to dispel the common
themes and theories of the average rape victim because there ain’t no average rape
victim. Now, we’re going to turn around and say there is, and she didn’t meet the
criteria. [Y] So having now thought about it, I’'m not going to allow you to ask . . . what
do you expect in . . . usual circumstances. You can talk about what manifestations occur,
you know, but that’s going to create a fairly large variety of manifestations, but not usual.
I don’t see that as relevant.”

Appellant challenges these rulings as a denial of due process and his Sixth
Amendment right to compulsory process. Characterizing Dr. Eversteine’s testimony as
concerning the “usual disclosure behavior of child sexual abuse victims who have
suffered a penetrative trauma,” appellant insists it was unfair for the trial court to deny
him an opportunity to present this testimony to rebut the prosecution’s argument,
presented through Dr. Urquiza’s CSAAS testimony, that J.’s disclosure behavior was
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“ ‘not inconsistent’ ” with having been sexually abused. We conclude the trial court
correctly excluded the proferred testimony.

In People v. Bledsoe, supra, 36 Cal.3d 236, the Supreme Court considered the
admissibility of expert testimony regarding the “rape trauma syndrome.” The court
concluded such testimony is not sufficiently reliable, pursuant to Evidence Code
section 801 and People v. Kelly (1976) 17 Cal.3d 24, to be admissible as proof that a
complaining witness who suffers from rape trauma syndrome was in fact raped.
(Bledsoe, supra, at p. 251.) Unlike other scientific evidence, the court observed, “rape
trauma syndrome was not devised to determine the ‘truth’ or ‘accuracy’ of a particular
past event—i.e., whether, in fact, a rape in the legal sense occurred—but rather was

developed by professional rape counselors as a therapeutic tool, to help identify, predict

and treat emotional problems experienced by the counselors’ clients or patients.” (/d. at



pp- 249-250.) Because the syndrome is not generally relied upon in the rape counseling
community for the purpose of proving that a rape occurred, expert testimony relying on
the syndrome cannot be admitted for this purpose at trial. (/d. at p. 251.) Even so, the
court in Bledsoe suggested evidence about the syndrome could be admitted for other
purposes, and indeed could “play a particularly useful role by disabusing the jury of some
widely held misconceptions about rape and rape victims, so that it may evaluate the
evidence free of the constraints of popular myths. [Citations.]” (/d. at pp. 247-248.)

Thereafter, “[r]elying on Bledsoe, numerous Court of Appeal decisions have held
that Kelly-Frye [ People v. Kelly, supra, and Frye v. United States (D.C. Cir. 1923) 293
Fed. 1013] similarly precludes an expert from testifying based on the child sexual abuse
accommodation syndrome (CSAAS) that a particular victim’s report of alleged abuse is
credible because the victim manifests certain defined characteristics which are generally
exhibited by abused children. [Citations.]” (People v. Bowker (1988) 203 Cal.App.3d
385, 391 (Bowker).) Thus, by now, “[i]t is beyond dispute that CSAAS testimony is
inadmissible to prove that a molestation actually occurred.” (People v. Patino (1994) 26
Cal.App.4th 1737, 1744.) As the court explained in Bowker: “Fundamentally, Bledsoe
must be read to reject the use of CSAAS evidence as a predictor of child abuse. It is one
thing to say that child abuse victims often exhibit a certain characteristic or that a
particular behavior is not inconsistent with a child having been molested. It is quite
another to conclude that where a child meets certain criteria, we can predict with a
reasonable degree of certainty that he or she has been abused. The former may be
appropriate in some circumstances; the latter—given the current state of scientific
knowledge——clearly is not.” (Bowker, supra, at p. 393.)

Like expert testimony on rape trauma syndrome, however, “CSAAS testimony has
been held admissible for the limited purpose of disabusing a jury of misconceptions it
might hold about how a child reacts to a molestation. (People v. McAlpin (1991) 53
Cal.3d 1289, 1300-1301 [283 Cal.Rptr. 382, 812 P.2d 563]; People v. Bowker, supra, 203
Cal.App.3d at p. 391.)” (People v. Patino, supra, 26 Cal.App.4th at p. 1744.) The
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evidence must be tailored to address the specific myth or misconception suggested by the
evidence. (Bowker, supra, at pp. 393-394.)

We agree with the trial court that expert testimony concluding a complaining
witness has not been raped or molested, based on the witness’ demeanor after the alleged
incident, turns the holding of Bledsoe on its head. Having reviewed videotapes of J.’s
interviews, Dr. Eversteine intended to testify that J.’s calm demeanor was inconsistent
with the “usual” emotional reactions exhibited by trauma victims. The evidence was only
relevant in that it tended to show a molestation did not occur, i.e., because J. was not
traumatized. This is precisely the sort of backward-focused, judgmental analysis of
victim behavior Bledsoe prohibited. As in Bledsoe, the defense made no showing that
child abuse counselors (or any relevant professionals) routinely rely on a child’s display
of emotional behavior when describing a trauma to judge credibility and determine
whether the child was in fact traumatized.

Even if there were such a showing, which we strongly doubt could be made, the
conclusion would still be highly speculative absent a foundation that every molested child
invariably displays the emotional response described by Eversteine. (Cf. State v.
McQuillen (Kan. 1984) 689 P.2d 822, 830 [“There are no statistics to show that there is
any value to a negative finding that the rape trauma syndrome is not exhibited by the
alleged victim™]; see also Bledsoe, supra, 36 Cal.3d at p. 241, fn. 4 [discussing a
“seminal” 1974 study of rape trauma syndrome in which “13 of the 92 subjects showed
no symptoms and denied having any symptoms when specifically asked”].)

Unlike evidence about CSAAS and rape trauma syndrome that is admissible under
Bledsoe and Bowker, Dr. Eversteine’s proposed testimony about the “usual” demeanor of
trauma victims is not relevant to correct any common myth or misconception about the
behavior of children who have been molested. If anything, her proposed expert
testimony would likely reinforce a commonly held belief that traumatized victims will
become emotionally disturbed or tearful when describing a traumatic event. Because the
defense identified no common misperception the jury might hold about victim behavior

that Dr. Eversteine’s testimony was narrowly tailored to rebut, her proposed testimony
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was little more than expert opinion as to J.’s credibility. Jurors are generally considered
to be equipped to judge witness credibility without the need for expert testimony.
(People v. Smith (2003) 30 Cal.4th 581, 626-628 [trial court properly excluded
psychiatrist’s expert testimony that defendant’s tape-recorded confession expressed true
remorse|; People v. Anderson (2001) 25 Cal.4th 543, 576 [ ‘the psychiatrist may not be
in any better position to evaluate credibility than the juror’ ].)

Appellant glosses over these differences when he argues he had a right to present
expert testimony in rebuttal to the CSAAS testimony offered by prosecution expert
Dr. Urquiza. But, unlike the proposed defense testimony, Dr. Urquiza said nothing about
the demeanor one would expect of a child molestation victim while describing abusive
incidents. Without tying his testimony to either of the complaining witnesses, he merely
explained the five stages or components that have been clinically identified as comprising
CSAAS. This testimony was admissible under Bledsoe and Bowker because J.’s
testimony on direct and cross-examination revealed she had not immediately reported the
alleged abuse, and when she eventually did tell adults her disclosures were piecemeal and
sometimes contradictory in the details. The jury was instructed to consider this testimony
only as evidence suggesting J.’s disclosure behavior was not necessarily inconsistent with
having been molested. By contrast, the excluded testimony from Dr. Eversteine did not
concern CSAAS, and it was not responsive to Dr. Urquiza’s testimony about the
syndrome. The limits the trial court placed on the defense’s “trauma” testimony were,
after all, quite consistent with those limits constraining prosecution evidence concerning
CSAAS. The experts were permitted to describe general aspects of each psychological
phenomenon, but each was precluded from applying such psychological evidence to
render an opinion as to whether J. or M. was truly molested. Because the jury would
likely have understood Dr. Eversteine’s proposed testimony about “usual” reactions from
a trauma victim as a veiled opinion that J., who did not exhibit such “usual” behaviors,
was not truly molested, the trial court properly excluded this testimony as well.

Appellant’s out-of-state cases do not persuade us otherwise. In People v. Wheeler

(I11. 1992) 602 N.E.2d 826, 831-832, the Illinois Supreme Court held that when the state
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uses evidence of rape trauma syndrome to prove the victim was assaulted, the defendant’s
expert must be permitted to examine the victim to determine whether she does in fact
suffer from the syndrome. (See also Henson v. State (Ind. 1989) 535 N.E.2d 1189, 1192-
1193 [defense expert’s testimony that complaining witness’ behavior was inconsistent
with a victim of a traumatic rape was admissible to show the alleged rape did not occur];
State v. McQuillen, supra, 689 P.2d at p. 830 [to rebut prosecution expert testimony,
defense may present expert to testify alleged victim is not suffering from rape trauma
syndrome].) However, unlike California, each of these states allows rape trauma
syndrome evidence to be admitted as substantive proof that a sexual assault in fact
occurred. (See People v. Wheeler, supra, at p. 831 [“evidence of rape trauma syndrome
is substantive evidence that a sexual assault occurred”]; Henson v. State, supra, at
pp- 1193 [“There is little doubt that an alleged rape victim’s conduct after the fact is
probative of whether a rape in fact occurred”]; State v. Marks (Kan. 1982) 647 P.2d 1292,
1299-1300 [evidence a victim suffers from rape trauma syndrome is relevant and
admissible to show nonconsensual sexual assault occurred].) Under Bledsoe, California
prosecutors are prohibited from using a victim’s manifestations of rape trauma syndrome
as evidence a rape occurred; thus, there is no reason why a defendant should be allowed
to rely on the absence of such manifestations as proof a rape did not occur. In short, the
fairness rationale expressed in appellant’s out-of-state cases has no application here.

B. Prosecution Testimony About Sexually Inappropriate Behavior

Appellant’s next argument concerns a portion of Dr. Urquiza’s testimony. During
a break in this expert’s testimony, outside the presence of the jury, the court addressed
the prosecutor’s announced intention to call one of M.’s teachers to testify about certain
sexual behavior she had witnessed at school. According to the prosecutor, M.’s teacher
had observed M. kissing another girl on the cheek and mouth and pushing her genitals
toward other children’s faces. She also saw M. pulling another girl into a bathroom stall.
The prosecutor argued evidence of M.’s precocious sexual behavior was relevant “as a
matter of common sense” to show “something sexual had been done to her.” The court

then asked Dr. Urquiza if such behavior is considered to be part of CSAAS. The expert
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responded that CSAAS does not typically address sexual behavior, but research had
shown sexually abused children are more likely than the nonabused to engage in
inappropriate sexual behavior, and inappropriate sexual behavior is one of the most
common behavioral problems among sexually abused children.

The prosecutor argued evidence of M.’s sexual conduct was relevant to support an
inference she had been molested but conceded he had no case law to support
admissibility for this purpose. Defense counsel objected that testimony about M.’s sexual
conduct would be a “highly prejudicial” use of “subsequent conduct to prove that
something else happened.” Without expert testimony to establish prior sexual abuse as
the only source of such sexual behavior, the defense argued the evidence was speculative
and more prejudicial than probative. The court expressed concern about admitting the
evidence because it opened the door to litigation about countless other influences on M.’s
behavior. In agreement with defense counsel, the court also questioned the relevance of
the evidence without expert testimony linking such behavior to prior child abuse. The
court therefore ruled that Dr. Urquiza could testify in general about subsequent conduct
of children who have been molested, thereby laying a foundation for possible future
testimony by M.’s teacher. Defense counsel did not object to such testimony from
Dr. Urquiza.

Dr. Urquiza addressed this subject in response to two questions from the
prosecutor. He explained that abused children exhibit a range of behavioral problems,
but one of the most common characteristics among such children is inappropriate sexual
behavior. He described findings by one researcher that sexually abused children exhibit
significantly more sexual behavior than children who have not been so abused. When
asked for examples of such inappropriate sexual behaviors by young children, Dr,
Urquiza mentioned intercourse, oral copulation, French kissing and fondling of genitals.
He noted that masturbation is generally considered normal at all ages unless it is
excessive or done in public.

The court ultimately excluded evidence from M.’s teacher pursuant to Evidence

Code section 352. Some evidence of M.’s sexual behavior was admitted, however, in the
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direct examination of Francois, who testified she had learned from M.’s teacher and Eva
Barr that M. was “acting out” in a sexual way. Other brief references to M.’s sexual
behavior came into evidence, without objection, in appellant’s police interview and in the
cross-examination of Eva Barr. In closing argument, the prosecutor referred jurors to
reports of M.’s sexual conduct and asked, “Where did that come from if she’s making
this all up?”

On appeal, appellant complains the trial court erred under Bledsoe and its progeny
by admitting Dr. Urquiza’s testimony regarding the common occurrence of inappropriate
sexual behavior among children who have been abused. Appellant did not raise this
objection to expert testimony in the trial court; rather, his objection concerned testimony
from M.’s teacher about the sexual acts themselves. However, even construing
appellant’s objection broadly, and assuming the argument is not waived, any error in
admitting Dr. Urquiza’s testimony on this point was harmless.

The Bledsoe and Bowker line of cases is not directly relevant because these cases
deal with recognized trauma syndromes (rape trauma syndrome and CSAAS), whereas
Dr. Urquiza testified inappropriate sexual behavior is not part of CSAAS. Nevertheless,
as appellant correctly observes, the reasoning of these cases calls into question the
reliability of expert testimony attempting to determine, based on an alleged victim’s
subsequent conduct, whether a sexual assault or molestation actually occurred. (See, e.g.,
People v. McAlpin, supra, 53 Cal.3d at p. 1300 [“expert testimony on the common
reactions of child molestation victims is not admissible to prove that the complaining
witness has in fact been sexually abused].) Because the prosecutor made no showing
that the relevant community of psychologists or counselors typically relies on such
information, Dr. Urquiza’s testimony about inappropriate sexual behavior was
inadmissible to prove J. or M. were in fact molested. Such testimony may have been
admissible for another purpose (for example, to dispel a possible misconception that
children who display overt sexual behavior are unusually precocious, and thus more
likely to invent stories of sexual encounters), but, again, the record was not developed on

this point.
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Any error by the trial court in admitting Dr. Urquiza’s testimony, however, was
clearly harmless. (People v. Watson (1956) 46 Cal.2d 818, 836; see also Bledsoe, supra,
36 Cal.3d at p. 252 [applying Watson standard of harmless error].) The expert merely
described, in general terms, inappropriate sexual behavior exhibited by some children
who have been molested. He did not attempt to opine from this evidence whether J. or
M. had been molested. He did not tie his testimony to either girl or to any specific sexual
behaviors they had reportedly exhibited. Because the trial court ultimately excluded
evidence from M.’s teacher, the jury learned about only a few such incidents, such as
M.’s masturbation and kissing of another little girl. But Dr. Urquiza testified that
children typically engage in some of these behaviors, even when they have not been
sexually abused. Although appellant belatedly complains he was prejudiced by the
prosecutor’s remark in closing argument—referring to M.’s sexual conduct, “Where did
that come from if she’s making this all up?”—the prosecutor never relied on
Dr. Urquiza’s expert testimony to draw a connection between her behavior and prior
sexual abuse. Rather, he made a “common-sense” assertion based on the evidence of
sexual conduct that was before the jury. Finally, the lack of prejudice from Dr. Urquiza’s
brief testimony is demonstrated by the jury’s verdicts. Even though the evidence of
inappropriate sexual conduct related primarily to M., the jury found appellant not guilty
of two of the five charges of lewd conduct against M. It is not reasonably probable the
jury would have reached different verdicts on the remaining charges absent the
challenged testimony.

II.  Instructions and Definitions

A. Definition of “Duress”

Appellant claims the trial court violated his rights to due process and a jury trial by
giving an erroneous definition of “duress” with respect to the four charges of forcible
lewd conduct. (§ 288.)

Section 288, subdivision (b)(1) provides that any person who commits a lewd and
lascivious act against a child under age 14 “by use of force, violence, duress, menace, or

fear of immediate and unlawful bodily injury on the victim or another person” is guilty of
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a felony. The statute does not define duress. Without objection from the defense, the
trial court read CALJIC No. 10.42, which instructed the jury that the “duress” element of
the forcible lewd conduct charges may be satisfied by a “direct or implied threat of . . .
hardship. .. .3

Relying on People v. Valentine (2001) 93 Cal.App.4th 1241 (Valentine), appellant
argues threats of “hardship” are no longer a form of “duress” justifying conviction for
forcible lewd and lascivious conduct upon a child under section 288, subdivision (b)(1)
and therefore could not be considered by the jury in determining whether there was
evidence of duress. Review of this issue is currently pending in the Supreme Court.
(People v. Edmonton (2002) 103 Cal.App.4th 557, review granted Jan. 22, 2003,
S112168; People v. Leal (2003) 105 Cal.App.4th 833, review granted Apr. 23, 2003,
S114399.) We conclude the instruction was proper.

The definition of “duress” in CALJIC No. 10.42 derives from People v. Pitmon
(1985) 170 Cal.App.3d 38, 50, a case involving multiple sex offenses, including section
288, subdivision (b). Because the Penal Code did not define “duress” for any of these
crimes, the court in Pitmon defined this term based on the definition given in Webster’s
Third New International Dictionary (1961) at page 703. A few years after Pitmon, the
court in People v. Bergschneider (1989) 211 Cal.App.3d 144, 152, observed, “For
reasons which escape us, rape is the only major sexual assault crime which cannot be
committed by means of duress. (See § 261(2); compare §§ 286(c), 288(b), 288a(c), and
289(a).)” (Footnote omitted.) The following year, the Legislature amended the
definition of rape in sections 261 and 262 (spousal rape) to include duress, and also added
a definition of “duress” to these statutes. (Stats. 1990, ch. 630, § 1, pp. 3096-3097.) This

definition tracked the Pitmon definition from Webster’s Dictionary. (See Valentine,

3 CALIJIC No. 10.42 states, in relevant part: “The term ‘duress’ means a direct or implied
threat of force, violence, danger, hardship or retribution sufficient to coerce a reasonable person
of ordinary susceptibilities to (1) perform an act which otherwise would not have been

performed, or (2) acquiesce in an act to which one otherwise would not have submitted.” (Italics
added.)
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supra, 93 Cal.App.4th at p. 1249; People v. Pitmon, supra, at p. 50.) No specific
definition of “duress” was added to any other sex crime statute. Three years later, the
Legislature amended sections 261 and 262 to delete “hardship” from the list of direct and
implied threats included in the statutes’ definition of “duress.” (Stats. 1993, ch. 595, § 1,
pp. 3120-3121.)

Based on its analysis of legislative history surrounding these enactments, Division
Seven of the Second District Court of Appeal concluded in Valentine that, in deleting
“hardship” from the definition of “duress” in sections 261 and 262, the Legislature
implicitly intended to amend the definition of “duress” used in the other forcible sex
crime statutes. While conceding, “[i]t is true the Legislature did not bother to amend
section 288a or 289, subdivision a—or any other major sex crime statutes” to incorporate
a statutory definition of duress omitting a threat of “hardship,” the Valentine court
reasoned, ““it appears absurd to interpret the statutory scheme as allowing a threat of
hardship to justify a conviction for forcible digital penetration or oral copulation but not
for forcible rape or spousal rape.” (Valentine, supra, 93 Cal.App.4th at p. 1248.) We
respectfully disagree with Valentine’s analysis, which attempts to divine legislative intent
without first examining the relevant statutory language.

“ ‘There is order in the most fundamental rules of statutory interpretation . . . . The
key is applying those rules in the proper sequence.’ [Citation.]” (U.D. Registry, Inc. v.
Municipal Court (1996) 50 Cal.App.4th 671, 674.) First, we examine the actual language
of the statute, adhering to the statute’s definitions and giving undefined words their
ordinary, everyday meaning. If the statute’s meaning is without ambiguity, doubt, or
uncertainty, then the language controls, and our analysis ends. Only if the meaning of the
words is not clear do we take the second step of reviewing legislative history. Finally, if
the first two steps have failed to reveal a clear meaning, only then do we apply reason,
practicality, and common sense to the language at hand. (/bid.)

As a result of the 1993 amendments, the rape statutes now state: “As used in this
section, ‘duress’ means . ...” (§261, subd. (b); § 262, subd. (c), italics added.) This

language unequivocally limits the statutory definition of “duress” to sections 261 and
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262. There is no ambiguity, doubt or uncertainty requiring us to examine legislative
history. (See U.D. Registry, Inc. v. Municipal Court, supra, 50 Cal.App.4th at p. 674;
Shah v. Glendale Federal Bank (1996) 44 Cal.App.4th 1371, 1374.)

Despite this statutory language, appellant argues it is ambiguous whether the
Legislature intended its definition of “duress” to apply to other forcible sex crimes in
addition to rape. Appellant insists this statutory definition must trump the different
definition developed in case law. However, repeals by implication are not favored.
(Scott Co. v. Workers’ Comp. Appeals Bd. (1983) 139 Cal.App.3d 98, 105 [“We will not
presume that in the enactment of statutes the Legislature intended to overthrow long-
established principles of law unless such intention is made clearly to appear. . .”’].) We
therefore assume that when the Legislature amended the definitions of “duress” for
purposes of sections 261 and 262, it was aware of the existing case law defining “duress”
differently for purposes of section 288 and it chose to leave the section 288 definition of
“duress” untouched. In short, by prefacing the definition of “duress” in the rape statutes
with the phrase “[a]s used in this section,” and leaving the term undefined for other
forcible sex crimes, the Legislature signaled that “duress” for these crimes would
continue to be defined as it had been in People v. Pitmon, supra, 170 Cal.App.3d 38.

As for the “absurdity” in applying different definitions, we agree with the
concurring opinion in Valentine that “[t]he Legislature may very well have had good
reason to retain ‘threat of hardship’ as inclusive in the term ‘duress’ under [sections 288a
and 289].” (Valentine, supra, 93 Cal.App.4th at p. 1255 (conc. opn. of Woods, J.).) In
particular, we see no absurdity in concluding a threat of hardship against a child under
age 14 could be sufficient to constitute “duress” for purposes of a conviction for forcible
lewd acts under section 288, subdivision (b). While appellant may be correct that rape,
under section 261, can be committed against a person under age 14, the differing
definitions of duress allow a prosecutor greater latitude in charging forcible sex crimes

committed against a child victim. This result is not “absurd.”
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B. Absence of Definition of “Force” for Aggravated Sexual Assault

Appellant next claims the trial court erred in failing to define “force” for purposes
of the aggravated sexual assault charge (count 5). Without objection, the court read
CALIJIC No. 10.00, which instructed the jury that rape is an act of sexual intercourse
accomplished against the victim’s will “by means of force, violence, duress, menace, or
fear of immediate and unlawful bodily injury. . ..” CALJIC No. 10.00 does not define
“force,” and appellant requested no amplification of this standard instruction.4

In a criminal case, the trial court has a duty to instruct the jury on general
principles of law connected with the evidence and necessary for the jury’s understanding
of the case. (People v. Estrada (1995) 11 Cal.4th 568, 574.) The language of a statute
defining elements of an offense * ‘is generally an appropriate and desirable basis for an
instruction, and is ordinarily sufficient when the defendant fails to request amplification.
If the jury would have no difficulty in understanding the statute without guidance, the
court need do no more than instruct in statutory language.’ [Citations.]” (/bid.) The trial
court also has a duty to define terms that have a technical meaning peculiar to the law,
but it “has no sua sponte duty to define terms that are commonly understood by those
familiar with the English language. . . . [Citations.] ‘[T]erms are held to require
clarification by the trial court when their statutory definition differs from the meaning
that might be ascribed to the same terms in common parlance.” [Citations.]” (People v.
Bland (2002) 28 Cal.4th 313, 334.)

Whether the trial court has a sua sponte duty to instruct the jury on the definition
of “force” for purposes of a rape charge is an issue currently under review by the
Supreme Court. (People v. Griffin (2002) 100 Cal.App.4th 917, review granted Oct. 23,

2002, S109734.) In the meantime, we conclude the meaning of “force” is within the

4 Although the court also read CALJIC No. 10.42, which defines “force” as “physical force
that is substantially different from or greater than that necessary to accomplish the lewd act
itself,” this instruction was limited to the forcible lewd acts charges (counts 1, 2, 9 and 10), and
appellant speculates the jury may have been confused and believed some different definition of
“force” applied to the charge of aggravated sexual assault by means of forcible rape.
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common understanding of jurors, and the word has not acquired a different, technical
meaning that would require a special instruction. In People v. Anderson (1966) 64 Cal.2d
633, the Supreme Court concluded the terms “force” and “fear,” as used in the definition
of the crime of robbery, have no technical meaning peculiar to the law and must be
presumed to be within the understanding of jurors. (/d. at p. 640.) We believe the same
is true when the word “force” is used in defining the crime of rape. (See People v.
Barnes (1986) 42 Cal.3d 284, 302 [noting legislative amendments to rape statutes have
“brought the law of rape into conformity with other crimes such as robbery, kidnapping
and assault, which require force, fear, and nonconsent to convict]; see also People v.
Elam (2001) 91 Cal.App.4th 298, 306 [observing in dicta that, because dictionary
definitions do not differ significantly from the legal definition of “force,” “[i]t1is . . .
doubtful whether the court ever has a sua sponte duty to define ‘force’ in a sexual offense
case containing the element that it be accomplished against the will of the victim].)

It is true some decisions have imposed a sua sponte duty on trial courts to define
“force” in prosecutions for forcible lewd acts under section 288, subdivision (b). (People
v. Cicero (1984) 157 Cal.App.3d 465; see also People v. Pitmon, supra, 170 Cal.App.3d
at p. 52 [following Cicero].) However, a definition is necessary in this context because
subdivisions (b) and (a) of section 288 distinguish violations based entirely on whether
force was used in committing the lewd act. (People v. Cicero, supra, at p. 473.) Given
this distinction, the court explained in Cicero, “[i]t necessarily follows that if commission
of a lewd act itself constitutes the minimum proscribed conduct under subdivision (a),
then in cases where ‘force’ is charged under subdivision (b), and the People pursue a
theory that physical force was used on a child, and the child is not physically harmed, it is
incumbent upon the People to prove that the defendant used physical force substantially
different from or substantially greater than that necessary to accomplish the lewd act
itself. [Citations.]” (Id. at p. 474, footnote omitted.) In contrast to the role of force in a
forcible lewd conduct prosecution, the use of force is not the primary wrong punished in
a rape case. “Rather, the law of rape primarily guards the integrity of a woman’s will and

the privacy of her sexuality from an act of intercourse undertaken without her
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consent. . . . [I]n this scenario, ‘force’ plays merely a supporting evidentiary role, as
necessary only to insure an act of intercourse has been undertaken against a victim’s
will.” (Id. at p. 475.) Thus, even though a definition of “force” may be required for
purposes of section 288, subdivision (b), there is no reason to believe the term “force”
has a technical meaning requiring its definition in a rape case.

Finally, any error was clearly harmless. The trial court defined “force” in
connection with the section 288, subdivision (b) lewd conduct charges. This was the only
definition of “force” the jury heard, and it is substantially the same as dictionary
definitions of the term. (See People v. Elam, supra, 91 Cal.App.4th at p. 306.) It is not
reasonably likely the jury misunderstood the elements of rape or misapplied the law.
(See People v. Smithey (1999) 20 Cal.4th 936, 981 [no reasonable likelihood jury
misunderstood the phrase “maturely and meaningfully reflected” in instruction regarding

premeditation].)

C. Absence of Instructions on Lesser Included Offenses

Appellant next claims the trial court erred by failing to sua sponte instruct the jury
on non-forcible lewd conduct (§ 288, subd. (a)) as a lesser-included offense of two
forcible lewd conduct charges (§ 288, subd. (b)) and on unlawful sexual intercourse with
a minor (§ 261.5, subd. (a)) as a lesser-included offense of the aggravated sexual assault
charge (§ 269, subd. (a)(1)). While not disputing that these crimes are lesser-included
offenses of the charged offenses, the Attorney General contends the evidence did not
warrant sua sponte instructions.

“ “‘California law requires a trial court, sua sponte, to instruct fully on all lesser
necessarily included offenses supported by the evidence.” (People v. Breverman (1998)
19 Cal.4th 142, 148-149 [77 Cal.Rptr.2d 870, 960 P.2d 1094] (Breverman).) The trial
court has no obligation to instruct on theories not supported, or only weakly supported by
the evidence; however, ‘instructions are required whenever evidence that the defendant is
guilty only of the lesser offense is “substantial enough to merit consideration” by the

jury. [Citations.] “Substantial evidence” in this context is ““ ‘evidence from which a jury
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2 9

composed of reasonable [persons] could . . . conclude[]” ” that the lesser offense, but not
the greater, was committed. [Citations.]’ (Id. at p. 162.)” (People v. Reeves (2001) 91
Cal.App.4th 14, 51.)

Counts 1 and 2 charged appellant with forcible lewd conduct, and count 5 charged
him with aggravated sexual assault by means of rape, based on the two times he had
intercourse with J. The primary difference between these charges and the lesser-included
offenses is the use of force to accomplish the intercourse. J. testified that both times
appellant had intercourse with her he “pushed” her onto the bed, “forced” her legs open
with his knee, held her hands over her head, and covered her mouth with his hand when
she started to yell. J. was the only witness to testify about the two incidents of
intercourse, and her account, if believed, unequivocally establishes appellant used force
to accomplish the intercourse.

However, appellant argues the transcript of J.’s police interview, which was
admitted in evidence, provides substantial evidence from which the jury could have
concluded force was not used in these encounters. In describing the first act of
intercourse in this interview, J. said appellant was “stronger than me” and demonstrated
how he had pushed her legs open with both of his hands. She said she told appellant to
“get off of me,” and he responded by placing his hand over her mouth. She tried to push
him away, but he pushed back. In describing the second incident, J. said appellant
“pushed me on the bed and got on top of me.” Again, he held a hand over her mouth, and
“he opened” her legs so he could enter her. J.’s descriptions of “pushing” and covering
her mouth, and her unsuccessful attempts to fight appellant off during the intercourse
were sufficient to prove force beyond a reasonable doubt. Therefore, we do not believe
this interview provided substantial evidence from which the jury could conclude
appellant was guilty only of non-forcible lewd acts or unlawful sexual intercourse with a
minor, as opposed to the forcible crimes of which he was convicted. (See Breverman,
supra, 19 Cal.4th at p. 162.)

No reasonable jury could conclude from the evidence presented that appellant had

intercourse with J. but did not accomplish the intercourse by use of “force, violence,
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duress, menace, or fear of immediate and unlawful bodily injury. ...” (§ 288, subd.
(b)(1); § 261, subd. (a)(2).) Therefore, the trial court did not err in failing to give sua
sponte instructions on the lesser included offenses for counts 1, 2 and 5. (Breverman,

supra, 19 Cal.4th at p. 162.)

D. CALJIC No. 2.50.01

Finally, for purposes of preserving a federal claim, appellant contends the trial
court deprived him of due process by instructing the jury with the 2001 revised version of
CALIJIC No. 2.50.01. As we are bound to do (Auto Equity Sales, Inc. v. Superior Court
(1962) 57 Cal.2d 450, 455), we follow our Supreme Court’s holding in People v. Reliford
(2003) 29 Cal.4th 1007 that this instruction is constitutional.

DISPOSITION

The judgment is affirmed.

Parrilli, J.

I concur:

Corrigan, Acting P. J.
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POLLAK, J., Concurring.

I join in the decision of the majority, but on a much narrower basis than set out in
section I of the Discussion in the majority opinion.

Defendant’s expert, Dr. Diane Sullivan Eversteine, was prohibited from testifying
that victims of child sexual abuse usually display certain signs of trauma that defendant
argued were not apparent in the videotaped interview of the alleged victim, J., and which
therefore tended to show that J. had not been molested as the prosecution claimed.!
Although the trial court initially indicated that such testimony would be permitted, the
court reconsidered and would not allow the defense to ask the expert how trauma is
usually manifested. According to the trial judge, “What’s usual? There’s nothing usual.
Everybody acts differently.” The judge permitted the expert to testify to “what
manifestations occur . . . but not usual. I don’t see that as relevant. 1 don’t see the
probative value.” From People v. Bledsoe (1984) 36 Cal.3d 236 (Bledsoe), the trial court
drew the conclusion, as does the majority, that since “common themes and theories of the
average rape victim” cannot be used to establish that the alleged victim was in fact
molested, the situation could not be “turn[ed] around” to show that the alleged victim was

not molested.

1 Defendant’s initial proffer was that Dr. Eversteine would testify as to what the usual
signs of such trauma are, and that after viewing the videotape it was her opinion that J’s
demeanor was inconsistent with having suffered such trauma. I do not presently quarrel with the
trial court’s ruling that Dr. Eversteine could not express the latter opinion because the jury was
capable of viewing the videotape and judging for itself whether J.’s behavior reflected signs of
trauma. Even this conclusion, however, I believe is questionable, since a trained expert like Dr.
Eversteine undoubtedly is more qualified than a lay person to identify behavior that reflects or is
inconsistent with trauma. “ ‘The jury need not be wholly ignorant of the subject matter of the
opinion in order to justify its admission; if that were the test, little expert opinion testimony
would ever be heard. Instead, the statute declares that even if the jury has some knowledge of
the matter, expert opinion may be admitted whenever it would “assist” the jury.” ” (People v.
McAlpin (1991) 53 Cal.3d 1289, 1299-1300, quoting People v. McDonald (1984) 37 Cal.3d 351,
367.) Nonetheless, defendant does not pursue this issue on appeal but does press the contention
that Dr. Eversteine at least should have been permitted to testify to behavior that normally is
characteristic of an individual who has experienced the trauma of forcible sexual abuse.
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With all respect, I do not believe any of this reasoning follows. In the first place,
whether or not individuals who have been traumatized normally display certain behavior
is a question of fact, not one of law. Dr. Eversteine is a respected clinical psychologist,
an expert in “the areas of rape trauma and child abuse,” and no one disputed her
qualifications as such, nor did the prosecutor question the foundation on which she relied
to form her expert opinion.2 Based on her training and her experience with countless
trauma victims, she was in a position to describe how such victims usually react. (People
v. McDonald (1984) 37 Cal.3d 351, 373, overruled on other grounds by People v.
Mendoza (2000) 23 Cal.4th 896, 914.) The trial judge may have believed that, as he put
it, “there ain’t no average rape victim,” but a qualified expert nonetheless may testify to
behavior that is normal under various conditions. Dr. Eversteine made clear that it was
not her opinion, and she would not testify, that one would expect to see a particular
reaction in any trauma victim, but she would have testified that “there is a range. . . .
[Y]ou usually see some kind of a reaction, they shut down, they shake, there’s some
nonverbal [clues].” The court was in no position to say as a matter of law that the expert
was wrong in this respect.

Nor could the court properly conclude that this evidence was irrelevant. The judge
undoubtedly was correct that even if “99 out of 100 people usually react this way,” that
does not prove that the one person who does not was not in fact molested. But certainty
is not the test of relevancy or admissibility. (Evid. Code, §§ 210, 351; 1 Witkin, Cal.
Evidence (4th ed. 2000) Circumstantial Evidence, § 26, pp. 351-353.) If individuals who
have been traumatized generally react in a certain manner, and the alleged victim does
not manifest that behavior, that is a fact that fends to show that the person was not

traumatized. While the weight of such evidence will depend on numerous additional

2 Were the evidence to show that the expert based her opinion on insufficient data or on
other matter on which an expert may not reasonably rely (Evid. Code, § 801, subd. (b)), the
testimony might properly be excluded on that ground. However, the trial court’s ruling was not
based upon an evaluation of the sufficiency of the foundational evidence on which Dr.
Eversteine based her opinion.



factors (which of course may be explored on cross-examination), the mere fact that this
evidence is not conclusive does not mean that it is not relevant.

Most importantly, the reason for which evidence of rape trauma syndrome or of
child sexual abuse accommodation syndrome (CSAAS) may not be used to prove that the
alleged victim was in fact raped or molested does not apply in the converse situation.
Evidence that the alleged victim displays behavior consistent with either of those
syndromes may not be used to prove that the individual was raped or molested because
the syndromes were identified and are used solely for the purpose of treatment, not for
historical factfinding, and many persons display such behavior for other reasons.
(Bledsoe, supra, 36 Cal.3d at p. 250; see State v. McQuillen (1984) 236 Kan. 161, 177
[689 P.2d 822, 833] (dis. opn. of Schroeder, C.J.) [“The symptoms of rape trauma
syndrome, which is a type of post-traumatic stress syndrome, may be caused by any
psychologically traumatic or stressful event.” (Italics omitted.)].) It does not follow from
the fact that one exhibits the elements of the syndrome that one was raped or molested.
“The particular aspects of CSAAS are as consistent with false testimony [of the alleged
victim] as with true testimony.” (People v. Patino (1994) 26 Cal.App.4th 1737, 1744;
cf. People v. Bowker (1988) 203 Cal.App.3d 385, 393 [explaining flawed syllogism
underlying profile evidence].) As a matter of simple logic, it does not follow from the
premise that some people who display certain behavior have been raped or molested, that
a particular individual displaying that behavior has been raped or molested. That is the
reason for which evidence of the particular syndrome may be used to negate the inference
(i.e., to dispel the “misconceptions” discussed in Bledsoe) that an individual who acts in
conformity with the syndrome has not been raped or molested, while such evidence may
not be used to prove the person was raped or molested.

The logic is entirely different in proving the negative. “In most instances,
presence and absence are not equally probative evidence.” (Lyon & Koehler, The
Relevance Ratio: Evaluating the Probative Value of Expert Testimony in Child Sexual
Abuse Cases (1996) 82 Cornell L.Rev. 43, 70.) It follows that if individuals who have

been traumatized display certain behavior and a particular individual does not display that



behavior, the individual was not traumatized.3 Since the premise is that a traumatized
person normally—not always—displays such behavior, the conclusion that follows is not
that the person necessarily was not traumatized, but that the absence of that behavior
tends to show that she was not. The reasoning of Bledsoe tells us that if the particular
signs of trauma may be produced by causes other than rape or molestation, one cannot
infer rape or molestation from the presence of those signs. However, if those signs
normally accompany a traumatic event such as a rape or sexual molestation and the
person in question does not display those signs, it is entirely logical to consider that
absence in determining whether such an event occurred.

The reason for which I concur in the disposition of this case, despite my view that
the trial court erred in prohibiting defense counsel from asking Dr. Eversteine about the
usual manifestations of trauma, is that Dr. Eversteine nonetheless conveyed that
information in her testimony. While the point likely would have been made more clearly
and more emphatically in the absence of the court’s ruling, Dr. Eversteine did describe
what she regards as manifestations of trauma. And, towards the end of her direct
examination, she was asked whether a trauma victim can turn these manifestations “off or
turn it on at will.” To this question she responded in part: “And most of the research
now will show that, you know, it’s a little bit like being cut. If you [are] cut, you bleed.
If you go through a certain type of symptom, you’re going to be traumatized. And it has
nothing [to do] with . . . being tough or weak, it has to do with just what human beings
do.” In telling the jury that the signs of trauma are “a little bit like being cut. If you are
cut, you bleed,” Dr. Eversteine told the jury that the manifestations she had described
usually, if not always, can be observed following a traumatic episode. Thus, the court’s
ruling resulted in no prejudice. I am confident that the outcome of the trial was not
affected by the limitation that the court placed on Dr. Eversteine’s testimony.

Pollak, J.

3 It bears emphasis that the behavior to which Dr. Eversteine was referring was not the
symptomatology of CSAAS but the manifestations of trauma.
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